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 Thank you for inviting me to speak at today’s luncheon. 

 

 To be in New York so soon after the tenth anniversary of the 9/11 attacks puts 

many things in perspective.  I’ll talk today about tourism, air cargo, and 

promoting our economy.  But flying is more than just a business.   To soar 

above the clouds is one of the great experiences of modern life.  To witness, 

however, the destruction that flying has enabled underscores the huge 

responsibility that goes with aviation.  

 

 JFK Airport holds a special place in heart and memory for me.  I grew up in a 

small town in North Carolina.  Thirty-nine years ago, in September 1972, I was 

at JFK for the first time.  Nineteen years old, a college sophomore who’d never 

been outside the United States other than on a couple family trips to Canada and 

Mexico, I had boarded a Piedmont Airlines plane in Greensboro earlier in the 

day, flew to LaGuardia, got myself over to JFK, and eventually squeezed 

myself into a tight seat on an Icelandic flight that would take me to Reykjavik 

and later to Luxembourg.  There I caught a train to Göttingen, a university city 

in Germany, where I would spend the next year on a student exchange.  That 

year was the greatest adventure and the most eye-opening experience in my life. 
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 It started in JFK, which was and is our country’s premier gateway to the world.  

It certainly was the gateway for me:  the gateway to a year abroad that resulted 

in my majoring in German at college, studying international law, joining the 

State Department, and spending over three decades in a series of fascinating 

encounters with the world. 

 

 I’ll speak today about something near and dear to my heart:  the American 

initiative to liberalize airline markets around the world, an initiative titled Open 

Skies.  I’ll give you a bit of history, an assessment of what’s been achieved and 

what remains to be done in our aviation negotiations with other countries, and 

an overview of some important aviation policy issues that we face today.  I look 

forward to your comments and questions.   

 

A Brief History of American International Aviation Policy 

 

 Let me start with a brief history of the evolution of America’s international 

aviation policy. 

 

 The word “policy” may seem murky, rather disconnected from the real world, 

and even a bit boring for folks who build and operate airport terminals, who run 

duty-free shops, who manage cargo facilities or frequent flyer lounges, who do 

all those important things that make an airport and the larger airport community 

function. 

 

 I hope, however, that I can persuade you that the choices a country makes about 

what aviation policies to pursue are also important.  The spectrum of policy 

choices is enormous, ranging from tight government regulation to a liberal 

approach that relies on market forces, from a policy that focuses on the interests 

of a country’s flag carriers to one that gives equal weight to the interests of 

airports, communities, workers, shippers, and consumers. 

 

 For most of the past 60 years, the United States has been on the liberal side of 

this international policy spectrum. 
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 As early as the 1944 conference that drafted the charter for modern civil 

aviation—the so-called Chicago Convention—the United States urged other 

countries to go beyond the ground rules of aviation safety and commit to a 

market-oriented, multilateral legal regime for commercial air transportation.  

That initiative was opposed by the United Kingdom and most other countries.  

It withered away. 

 

 Instead of a multilateral approach, individual countries settled into a pattern of 

negotiating tit-for-tat bilateral air transport agreements.  The United States 

negotiated agreements with the United Kingdom, France, Australia, Japan, 

South Africa, Brazil, and so on.  And other countries did the same.  The result 

was an estimated 3500 bilateral air transport agreements, each of them spelling 

out detailed rules about the rights of airlines of the two signatory countries to 

fly:  how many airlines are permitted, how often they can operate, which 

airports they can serve, what prices they can charge, and so forth.  The result of 

piecing so many agreements together on a bilateral basis is an incredibly 

complex, balkanized, and often byzantine mosaic for regulating commercial 

international aviation.    

 

 Forced to negotiate bilaterally, country-by-country, the United States generally 

opted for a more liberal approach than most other countries.  In particular, the 

United States opposed numeric restrictions on how often airlines could fly and 

used a model negotiating text based on the original 1946 agreement with Great 

Britain, the agreement called “Bermuda 1.”  

 

 It’s fair to say, however, that this model also largely matched the commercial 

interests of U.S. flag carriers such as Pan Am and TWA.  

 

 With the deregulation of the U.S. domestic aviation market in 1978, the 

Administration of President Carter announced its intention to pursue an 

international aviation policy that would go beyond the Bermuda 1 model toward 

greater reliance on market forces in areas such as pricing and charters.   

 

 By the mid-1980s, however, American negotiators were finding few foreign 

government takers for this policy.  Liberalizing pricing, for example, meant 
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little if foreign airlines were blocked from accessing the entire U.S. market.  

And America’s cities and airports—especially those outside the traditional 

gateways of New York, Chicago, Miami, and Los Angeles—were growing 

frustrated that American policy tended to favor the interests of Pan Am and 

TWA over their economic interests in promoting direct flights abroad.  For 

example, by KLM from Amsterdam to Orlando, a market that neither Pan Am 

nor TWA had any intention of serving. 

 

 In response, the Administration of the first President Bush endorsed a “Cities 

Program” to allow foreign airlines to increase access to underserved American 

communities.  This was soon followed by a formal definition of “Open Skies” 

as a template for future negotiations.  The Department of Transportation (DOT) 

definition included unrestricted routes to and from all cities in the United States 

and the partner country, no limits on the number of airlines allowed to operate 

or the number of flights they could offer, fares based on airlines’ market-based 

decisions and not the dictates of government regulators, and liberal rules for 

charter flights. 

 

 The first Open Skies agreement was negotiated with the Netherlands in 1992, 

shortly before President Bush left office.  After evaluation, the Clinton 

Administration announced in late 1994 that it, too, was prepared to endorse the 

Open Skies concept in some cases, opening the door initially to bilateral Open 

Skies agreements with nine smaller European countries.  These countries, it was 

argued, had sufficient “critical mass” to encourage larger European states to 

liberalize.  In 1996, Germany agreed to Open Skies contingent upon a decision 

by the Department of Transportation to grant antitrust immunity for the alliance 

between Lufthansa and United.   

 

 The “critical mass” concept was soon extended to other regions, and Open 

Skies agreements were negotiated bilaterally with groups of Asian and Central 

American countries.   

 

 By 1999, U.S. policy had evolved, the “critical mass” concept was dropped, and 

the Clinton Administration was prepared to negotiate Open Skies with virtually 

any country with which the United States had normal diplomatic relations.  This 
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policy of “universal” Open Skies was endorsed by the second Bush 

Administration and, eight years later, by the Administration of President 

Obama.  As of mid-2011, the United States has negotiated Open Skies 

agreements with over 100 countries. 

 

 Although our country has continued to pursue Open Skies primarily on a 

bilateral basis, there have been a couple of multilateral efforts.  The biggest and 

most recent was the “Open Skies Plus” agreement that the United States 

negotiated in two major stages with the European Union and its 26 Member 

States.  The first stage was signed in 2006 under President Bush; the second just 

a year ago, in June 2010, under President Obama.  I’m incredibly lucky to have 

worked in one of those rare areas where Republicans and Democrats are in 

harmony.   

 

 The U.S.-EU agreement includes all the liberal, market-oriented elements of 

Open Skies but goes beyond to include some new features.   

 

 For example, it allows every EU airline to fly from any point in the EU to 

any point in the United States and not just from its home country.  It was this 

provision that made it possible for the British Airways subsidiary airline 

called “Open Skies” to start flying between Paris and JFK.  I know that 

“Open Skies” later shifted its flights from JFK to Newark airport.  Perhaps 

it’s time to sue BA for illegally appropriating the Open Skies trademark!  

(Just joking.)  

 The agreement with the EU also clears away legal problems that tended to 

inhibit cross-border mergers involving European airlines (for example, Air 

France/KLM, Lufthansa/Austrian, and British Airways/Iberia). 

 The agreement commits both the United States and the European Union to 

follow what’s called the “balanced approach” when considering noise-

related measures at an airport.  At the core of the “balanced approach” is the 

requirement to assess the costs and benefits of noise-mitigation measures of 

all types before making decisions.  

 The agreement also provides clarification on some complex issues such as 

the franchising of airline brands:  think, for example, of Richard Branson’s 

iconic Virgin brand and the creation of Virgin America as a U.S. airline. 

 The U.S.-EU agreement commits the authorities of both sides to cooperate in 

fields as diverse as competition law, government subsidies, the environment, 
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consumer protection, and aviation security, and it creates a special “Joint 

Committee” to oversee this work. 

 There are, however, some things that the U.S.-EU agreement does not do 

that merit mention. Although European negotiators sought a different 

outcome, the agreement does not change the requirements in U.S. law:  (1) 

that limit foreign investment in any U.S. airline to a maximum of 25% of 

voting stock; (2) that require that U.S. citizens have what’s called “actual 

control” of every American air carrier; and (3) that prohibit foreign airlines 

from carrying passengers or cargo taken on board in one U.S. airport for 

delivery to another U.S. airport (this is the so-called “cabotage” prohibition). 

 

Negotiating Achievements and Challenges 

 

 Let’s move now from history to an assessment of American negotiating 

achievements and challenges. 

 

 I’m horribly biased—biased beyond redemption, you could say—but I believe 

that America’s success in negotiating its vision of Open Skies with over 100 

countries is pretty high on the charts of best hits in U.S. international economic 

policy.  It’s a principled approach that’s pro-competitive, pro-growth, and pro-

consumer.  And it was made possible by a commodity that’s all too often 

missing in our country:  consensus.  We had consensus on the Open Skies 

vision among airports, airlines, and labor, between the White House and 

Congress, and between Democrats and Republicans.  Our country can 

accomplish great things when we’re united. 

 

 What does Open Skies mean in practice?  Let me give you two examples, one 

involving air cargo and the other involving passengers. 

 

 One of the most important sectors of the global economy and one where 

American companies excel and lead is express delivery service:  think UPS or 

FedEx.  Our Open Skies agreements have opened market doors for these two 

companies—which combine an airline with a ground delivery service and a 

logistics business—to connect shippers and customers around the globe.  

Because Open Skies includes open routes, unlimited frequencies, and the ability 

to deploy aircraft that are best adapted to a dynamic market, UPS and FedEx 

have become global economic forces and creators of tens of thousands of good 

jobs both here in America and abroad.  E-commerce and just-in-time delivery 

and manufacturing systems would not work without express delivery service.  
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By opening aviation markets, we’ve secured the legal foundation for these two 

remarkable companies to succeed and for our economy to benefit. 

 

 By way of full disclosure, let me note that, since leaving the U.S. Government, I 

have done some consulting for UPS. 

 

 Another airline for which I’ve done some consulting work in recent months is 

Emirates.  Emirates’ home country, the UAE, was one of the first American 

Open Skies partners outside Europe.  As you know, this high quality, fast-

growing, customer-pleasing airline now flies twice a day between JFK and 

Dubai, operating an Airbus A380 and a Boeing 777.  A few other numbers will 

give you a sense of how Emirates contributes to the economic well-being of 

JFK, the New York region, and our national economy: 

 

 Through August 2011, Emirates had transported some 2.68 million JFK 

passengers. 

 Open Skies has allowed Emirates to match air service to consumer demand.  

From its first full year of operation in 2005 until 2010, annual passenger 

growth at JFK averaged 9%. 

 The first Emirates flight between Dubai and JFK commenced in 2004.  A 

double daily service was started in November 2005.  Emirates briefly 

operated an additional service via Hamburg from late 2006 until early 2008. 

 A380s were introduced at JFK in August 2008, initially three times a week, 

increasing to daily service in October of that year.  When demand 

plummeted in the wake of the financial crisis, Emirates stopped using A380s 

for about a year, but reintroduced daily operations on October 31, 2010. 

 Emirates tells me that the airline provides employment to 163 people in the 

New York area. 

 Had the United States not pursued Open Skies on a global basis—had we 

adopted instead a restrictive aviation policy like the approach followed today 

in, say, Canada—our country, New York City, and JFK Airport would have 

missed out on the huge economic benefits that Emirates’ air service 

provides. 

 And the Emirates example applies to many other airlines, foreign and 

American, whose air service to the United States was made possible by 

Open Skies. 
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 Looking to the future, there is still work to be done as the United States seeks 

Open Skies agreements with Mexico, China, Hong Kong, Vietnam,  South 

Africa, and other countries. 

 

Important Aviation Policy Issues 

 

 Let me turn briefly to some of the important aviation policy issues that confront 

the United States, not just our Government but also all of the stakeholders in 

aviation:  airports and the communities they serve, airlines, aviation labor, and 

the huge array of businesses that contribute to and depend on a thriving 

international aviation market. 

 

 The first issue is the hardy perennial of whether the United States should 

change its laws that restrict foreign ownership and control of U.S. airlines.   

 

 For the most part, U.S. airlines appear to support change, in part because 

they would also like the ability, in the future, to acquire foreign airlines and 

build larger, more integrated networks.   

 The Airports Council International-North America (ACI) is also supportive.   

 Airline labor, on the other hand, has voiced strong opposition, primarily 

because of concerns that foreign management would favor foreign crews.   

 There are also issues to be worked through involving the reliance of the U.S. 

Department of Defense on U.S. air carriers for airlift in times of war and 

national emergency:  the so-called Civil Reserve Air Fleet (or “CRAF”) 

program. 

 My personal view is that statutory change is unlikely in the near-term, absent 

a crisis in which a U.S. airline is on the brink of liquidation and a foreign 

investor is prepared to step in to provide support.  As a matter of longer-term 

aviation policy, however, I think that our country needs to look at 

liberalizing the law from the perspective of how we can best posture our 

airlines to succeed in an increasingly globe-spanning and intensely 

competitive market for air services and how we can ensure that America 

continues to derive maximum benefit from aviation.  

 

 A second, and related, policy issue is the future of airline alliances such as Star, 

SkyTeam, and oneworld.   
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 For the most part, the U.S. Department of Transportation has been willing to 

grant antitrust immunity to alliances in order to allow airlines to offer a 

larger and more effective network of services to their customers and to 

reduce costs.  Antitrust immunity permits the alliance members to set prices 

and capacity jointly, something they could not otherwise do without fear of 

violating the Sherman Act and related competition laws. 

 The antitrust immunity granted by DOT is premised, in every case, on the 

existence of an Open Skies agreement with the country that oversees the 

relevant foreign air carrier.  Open Skies helps to ensure that other airlines 

can enter markets, compete vigorously, and counterbalance the negative 

effects of allowing the airlines that belong to the alliance to act in unison. 

 As the size of the big three alliances has increased, concerns have been 

voiced about antitrust immunity.  The new Canadian Competition 

Commissioner has challenged the alliance agreement between Air Canada 

and United.  The U.S. Department of Justice has long harbored reservations.  

And some countries whose flag carriers are in alliances—such as Germany 

and Canada—have been reluctant to open their international markets to non-

alliance airlines such as Emirates and other carriers from the Gulf. 

 My own view is that alliances are not going to disappear, but they will be 

called upon in the future to demonstrate convincingly that, on balance, they 

are pro-, not anti-, consumer.  One important step would be for the alliances 

to endorse a global Open Skies policy. 

 

 A third issue that I would like to mention is what to do about constraints on 

landing and take-off slots at a growing number of airports around the globe.   

It’s not just London-Heathrow and Tokyo-Narita but also New York, Mexico 

City, Sao Paulo, Beijing, and Shanghai.  

 

 This is a complex and highly contentious question, and I won’t try your 

patience with a dissertation on congestion pricing, the IATA World 

Scheduling Guidelines, or the wisdom of slot buy/sell regimes.   

 Suffice it to say that there is an inherent tension between Open Skies 

agreements and severe slot constraints that make it very difficult for airlines 

to exercise their Open Skies rights. 

 

 A fourth—and final—policy issue involves the ever-higher environmental 

demands placed on aviation. 
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 This is a particular challenge in Europe, where unilateral measures to restrict 

greenhouse gas emissions and limit night-flying are fueling some very hot 

and noisy disputes, not just with the United States but with other countries as 

well. 

 Part of the disagreement turns, I think, on basic differences in perspective on 

aviation.  A few years ago, the Archbishop of Canterbury reportedly labeled 

flying a sin.  I don’t see it that way.  Nor, I suspect, do many of you, do 

many other Americans, or do many citizens of countries outside Europe.  

 In the U.S. Government’s view, the decision of the European Union to 

require non-EU airlines to participate in the EU Emissions Trading Scheme 

is inappropriate and almost certainly illegal.  The U.S. view is that Europe 

should cooperate in building a global approach to airline greenhouse gas 

emissions through the International Civil Aviation Organization rather than 

acting unilaterally. 

 Several U.S. airlines have brought a lawsuit in London and Strasbourg 

challenging the EU legislation.  At the end of September, India will host a 

meeting of countries outside Europe—the so-called “Coalition of the 

Unwilling”—to adopt a common strategy in opposition to the EU.   

 The tension is growing as January 1, 2012 approaches:  that’s when the 

requirement to obtain emissions allowances kicks in. 

 Frankly, it is not clear to me whether a crisis can be avoided.  If not, we face 

the prospect sometime next year of a downward spiral of retaliatory fines, 

restrictions on flying, or other measures.  

 

 Meanwhile, concern is also growing that restrictions on night-flying, including 

near absolute prohibitions on night flights, are spreading among European 

airports.  Brussels, Frankfurt, and Barcelona are some of the most recent cases.  

The concerns are twofold. 

 

 First, the restrictions are being implemented in a way that’s inconsistent with 

what’s called the “balanced approach” to airport noise management.  The 

balanced approach is modeled on U.S. policy and requires a careful 

evaluation of costs and benefits before restrictions can be placed on aircraft 

operations.  The balanced approach has been endorsed unanimously by the 

approximately 180 member countries of the International Civil Aviation 

Organization and, as I mentioned earlier, was incorporated as a legal 

commitment in the U.S.-EU Open Skies Plus agreement. 

 The second concern goes to why night flying is so important.  As many of 

you know, cargo airlines fly at night.  For express delivery companies like 
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UPS, FedEx, DHL, and TNT, the entire business model of next-day delivery 

depends upon the ability to fly at night.  These companies pick up shipments 

late in the day, fly them to their hubs, sort those shipments late at night and 

in the wee hours of the next morning, and fly them to their final destination 

well before the sun rises.   

 I am not arguing that there should be no regulation of aircraft noise:  to the 

contrary, it’s essential.   

 Nor am I arguing that special rules for night flights are inappropriate.  The 

concern of U.S. airlines and the U.S. Government, however, is that the 

process for deciding how to deal with noise must be transparent and must 

weigh the benefits of different measures against the costs before decisions 

are made.  That’s where recent European developments appear deficient. 

 

Conclusion 

 

 Let me conclude with a thank-you.  Those of you who help JFK to succeed 

have so much to be proud of.  Beyond facilitating tourism and business travel to 

and from our country, beyond empowering exports and imports that are the 

lifeblood of the global economy, JFK plays a critical role in building human-to-

human bridges that we so desperately need today. 

 

 I spent over thirty years as a diplomat in the State Department, but you are 

doing an equally important kind of diplomacy in the real world of international 

business, tourism, trade, and cultural understanding. 

 

 It’s therefore both an honor and a pleasure to have had the chance to speak 

before the JFK Chamber of Commerce. 

 

 Thank you very much.  I look forward to any comments or questions you may 

have.  


